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UNPUBLISHED 

UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRClJIT 

No. 07-2066 

D P I  TELECOhtNECT LLC, 

PLain t i  ff - Appe l l a n t ,  

v .  

ROBERT V. OWENS, JK.  ; SAM J . E R V I N ,  IV; LORJNZO 1,. JOYNER; 
JAMES Y .  K E R R ,  11; EIOWP.RI1 N. LEE; WILLIAM 'I?. CULPEPPER, 
T I T ;  EDWARD 3. FTNLEY, JR., Chairrnan, i n  k!ie.ir o f f i c i a l  
capacities as Commissioners of the North Carolina Utilities 
Commission; BELLSOUTH TELECOMMUNICATIONS, TNCORPORATED, 

Defendants - Appellees, 

and 

JQ ANNE S P S F O H D ;  ROBER'i' E, KKOGEil ,  

Defendants. 

NO. 09-1617 

v .  

ROBERT v. OWENS, JR. ; SAK J. ERVIN, IV; LQRINZO rd. JOYNZR; 
JAMES Y .  KERF?,  TI.; HOWARE N. LEE;  WZLLIAK T .  CULPZPPER, 
T I T ;  EDWARD S. !;'?I\TLEY, JR./ Chairman, in their o f f i c i a l  
capacities as Cotnmissioners  of the North Carolina Ucil i t i e s  
C o m m i s s i o n ;  BELLSOIJTI! TELECOMMUN LCATlQNS I TNCORPORATED, 

Defendants Appel.? ees , 
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and 

JO AhJTE SANFORD; KOEEK?' E .  K K Q G E K ,  

Ue Eeridant s . 

Appeals Erom t h e  United S t a t e s  District. C o u r t  for t h e  Eas t e rn  
D i s t r i c t  o f  North Carolina, a t  Raleigh. James C .  Dever  1 1 1 ,  
D i s t r i c t  Judge.  ( 5  : 06 -cv-00463 -D) 

Argued : 

Before 

October 2 8 ,  201.0 Decided: February 3 ,  201  1 

EMEYER arid GRSGORY, C i r c u i t  Judges,  and Damon J KETTI-I, 
Sc r i io r  Circuit J u d y c  of t h e  LJnitcd S t a t e s  C o u r t  of AppcillLi for 
r,he S i x t h  Circuit, s ' t t i n g  by d e s i g n a t i o n .  

Affirmed by unpubl ished op in ion .  Judge Gregory wrotc tke 
op in ion ,  i n  which Judge Niemeyer and Senior Judge Keith j o j r?cd .  

ARGUED, Anton C h r i s t o p h e r  Mal i s h ,  KAT,TSII & CQWAN, LLP, A u s t i n ,  
Texas, for Appellant..  Matthew Patrick McGuire, ALSTON & BIRI ) ,  
LLP,  Rale igh ,  North Caro l ina ;  Karen E l i z a b e t h  Long, Carrboro ,  
North Carolina, f o r  Appellees ON B R I E F .  L>avid S .  Wisz, HA11,EY 
& DIXON, LLP, Kaleiyh,  North Caro l ina ,  f o r  Appe l l an t .  Roy 
Cooper, North  Caro l ina  At torney  Genesa l ,  XalcLgh, North 
Caro l ina ,  fox Appellees  ULilities Commissioners. RniLra Goodmar. 
Royster, ALSTON & BIRD, L L P ,  Ra le igh ,  North Caro l ina ,  L C j V  

Appellee i3el1South Tel  ccuiiimur!icatio?ls , Incorporated.  

Unpubl ished o p i n i o n s  a r e  not  b i n d i n g  precedent  i n  t h i  s c i r c u i t .  
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G_=LEGORY, C i r c u i t  Judge: 

This  case  involves  a d i s p u t e  o v e r  prornotiorlal c1:cdir.s 

h e t w e e n  d P i  Tel ermnnecc T.,I,c1 ( l l d P i " )  and B e l  1Souc.h 

Telecommunicazions, I n c .  ("BelLSouth" 1 . The North C a r o i i r r a  

U t i ?  i t . ies Cormnission ("NCUC") dismissed  dPi  s complaint and 

{notion f o r  r e c o n s i d e r a t i o n ,  and t h e  d i s t r i c t  c o u r t  grantec? Lhe 

NCUC' 6 and R e l l S o u c h f  s moti.ons f o r  summary judgment We affix: 

Che d i s t r i c t :  court because chere i.s substanr. ia:l .  support i n  the 

record t h a t  dPi  was not  e n t i t - l e d  t o  promotional  credi. is .  

1. 

The Telecommunications Acr. at 1 9 9 6  ( " t h e  Act") r e g u l a t e s  

Tncwnbent 1,XCs ( \'LLECs" ) arld Coinpet i t  ive 1.,ECs ( "CI ECs"  ) . 4 7  

U . S . C .  S 2 5 1  e t  sen_. 'rhe Act was '!designed t o  enable  new Local 

Exchange C a r r i e r s  [ ]  t o  e n t e r  l o c a l  te lephone  m a r k e t s  w i t h  ease  

and t o  reduce monopoly c o n t r o l  of t h e s e  markets  and i n c r e a s e  

Verizon Md. V .  core 

Communi - - cat . _- -- i o n s  _- , F.  3d ( 4 t h  C i r .  2 O i C ) ,  s l i p  o p .  ac 1 

( ci La t i ons  ami t t cd ) (unpubl i shed ) . The A c t  r cqui i -cs ,  i n  

pert.i n e n t  p a r t  I t h a t  l L E C s  "of f e r  for L esale at wholesa 1 e rates 

any Lelecommunieations s e r v i c e s  tlria~ Lhe c a r r i e r  provides a t  

r e t a i l  to subscribers who are riot te1ecormnunicati.ons carriers. " 

4'1 U . S . C .  E; 2 5 1 ( C )  ( 4 )  . I L C C Y '  resale ob l iya t io r i s  extcrid co 

compet i t ion among provide IS. " " ~ " _  --......"- "__ 

3 
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promorional o f f e r s  which l a s t  for more than 9 0  days .  4 7  C . F . R .  

§ 51.613. 

T h e  Act employs InterConnect  ion Agreement s ( "?(:As" or " the  

agreement" ) as  i ts  p r i m a r y  enforcement vehj c l c .  Verizon ~ _--- ~ _--I-I Md. , 

I n c . _  v .  Global - -  Naps, I 3'7'7 F . ? d  355, 354 (4r.h C r y .  2004). 'I When 

an aqreernerit , . . i s  submitzed t o  the  s t a t e  commission for 

approval, the commission may r e j e c t  i t  only i f  i t  d i s c ~ r i m i n a t r ~ s  

a g a i m r  a c a r r i e r  not  a party, or it is  no t  consistent with 'ct.ie 

public int-.eresL, convenience,  arid riecessiL y .  " Id. And " [ o l n c c  

the agreement is approved, t h e  1 9 9 6  Act r e q u i r e s  t h e  p a r t i e s  to 

abide b y  i t s  terms,  - T d .  

Here, 1 3 c l l S o ~ i t h  and  d?i runc t ioned  as TLEC and CLEC:, 

r c s p e c t i v e l y ,  and e n t e r e d  i r i t o  an I C A  so d P i  cotild r e s e l ?  r e t a i l  

trelephone s e r v i c e s  an a prepa id  b a s i s .  The ICA s t a c e d ,  i n  

pertinent p a r r ,  [wJ here  a v a i l a b l e  f a r  resale, promotions w i l l .  

b e  made a v a i l a b l e  on ly  t o  End Users who would have qualitled !:ax 

Ci ie  proinot:iori had i t  been provided by BellSouLh d i r e c t l y .  " Fr-om 

Sariuary 2 0 0 4  through November 2 0 0 5 ,  Bel lSouth o f f e r e d  a 

"Phe promotion read a s  fo l lows :  

Planned Promotion 
T h e  Line Connection Charge Waiver prornotiari is 
extended ta December 2 6 ,  2 0 0 5 ,  Services i nc luded  i r i  

thi.s proinot ion a r e  : 
Bel Isautk!'.'' complete choice'") plari 
B ~ I .  I ~outh'.'~ Pre.ferredPacks:" p l a n  0 

4 
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@ Bel lSouth '@ b a s i c  s e r v i c e  arid two ( 2 )  customer 
c a l l  i n g  (or '3'ouc;hstar'b' service) Local f e a t u r e s  

Promotion Specifics 
Specific featt ires of r , h i s  promotion a r e  as follows: 
Waived 1 i r i e  connect ion charge to  r e a c q u i s i t i o n  or 
winover  r e s i d e n t i a l  customers who currently a r e  net 
u s i n g  BellSouth f o r  local s e r v i c e  and who purchaoc 
Bel lSouth@ Complete Choice@ s e r v i c e ,  B e l  lSouth(@ 
Precer*edPdck'" Y ~ J L V ~ C : ~ ,  U L  b d b i ~ '  sei  vice and rwo ( 2 )  
f e a t u r e s  w i l l  be waived. 

Be l lSou th ' s  North Carolina General Subscr iber  S e r v i c e  

a grotlp of cencval  ofrice call management. f e a c u r e s  c l ' fered i f i  

addition 1-0 b a s i c  te lephone s e r v i c e s .  " The Tariff d e f i n e s  

( 2 )  repeat dialing; (3) call c r a c i r . g ;  ( 4 )  call s e l e c c o s ;  ( b )  

p r e t e r r e d  ca l  I lorwarding; ( 6 )  caL? b lock;  ( 7 )  basic caller- IU; 

(8) deluxe  c a l l e r  1D; ( 9 )  anonymous call r e j e c t i o n ;  (10) c a l l ? l n g  

name/riuinber delivery b l o c k i n g  - p e r  c a l l  ; and (12) busy connect., 

In  another  s ec t i a r l  on rates, the T a r i f f  d e s c r i b e s  l 'den~aL ot p e r  

use"  c a l l  r e t u r n  and c a l l  Lracing,  r e f e r s  t.o them a s  " f e a t u r e s "  
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i n  a footnote, and lists t h e i r  r e s p e c t i v e  Universal. Se rv ice  

O r d e r  Codes ( V S O C S )  . 

dPli proceeded t o  purchase hasi c se rv i  co f r o m  8el 1 S o i i t , h  a n d  

i n s t r u c t e d  Bel Isouch t o  block c e r t a i n  f eacu res  ( "blocks" ) Chac 

customers could u s e  OR a charge--per---use b a s i s  d P i  d i d  so  

because it- s0l.d p r e - p a i d  phone s e r v i c e s  t o  customers w i i o  wer'e 

not. c.red:i t z w o r L h y ,  and it m i g h t  have t r o u b l e  recouping paymerit. 

Cor- bills a f t e r  t he  f a c t  fo r  charge-per -use  features ci p i 

s p e c i f i c a l l y  asked Bel lSouth t o  block c a l l  r e t u r n  (I.;r?own by i t s  

USOC, \'rJCK" } , repeat: dial . ir?g ( "BRD") , and cai.1 t r a c i n g  ("MUG" 1 , 

arid Bel lSouth agreed .  dPi  r e s o l d  t h e  basi.c service and 'blocks' 

t o  customers a s  a s i n g l e  p r e - p a i d  package. 

dr-l? t h e n  appl :Led t o  Bel lSouth f o r  proixotiorial credits andel:  

-,he LCCW , 13ellSout;h denied the a p p l i c a t i o n s  because dP.i ' s 

cuctomcro had riot purchased baoi.c ~ ; c r v i c c  and two or more 

f e a t u r e s  ocher  tliiiri ' b l o c k s ,  ' Next ,  d P i  f i l e d  a comp1air:t 

be fo re  t h e  NCWC, a l l e g i n g  i t  was e n t i t l e d  to promotiDnal 

c r e d i t s ,  Before t h e  MCUC, 1 3 e l l S o u t h ' s  d i r e c t o r  of r e y u l a t o r y  

organization, MS. Pam Tipt-on, testified that c m l  y paid f e a t u r e s  

q u a l i f y  for LC:CiJ and t h a t  'b locks '  a r e  not  e l i g i b l e  fox such 

c r e d i c s .  The NCUC dec ided  t h a t  chey were "I?ot, req l i red  to 

a w 1 y z e  and  tiecj.de t h i s  c a s e  based on t h e  la r iyuaqe  of t h e  

piromotiori" because "Bel 1.South and dPi joi .nt . ly  agreed  [that) 

. . . ' p ron to t ions  w i l l  be made a v a i l a b l e  only  t o  End Users who 

6 
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would have q u a l i f i e d  f o r  t h e  promotion had i t  been provided  by  

Bel1.Sout.h d i r e c t l y .  ' Inscead ,  The NCUC found Ms.  T i p t o n ' s  

tes t imony was "di.sposir . l :ve" a n d  \ ' i .incmltested hy d p i  at-  rhe. 

h e a r i n ?  ard unrebul ; ted i n  i t s  post hea r ing  brief. '' 

'I'he NCUC dismissed  d P i l  s cornp la jn t ,  reasoning  thar. 'I C U I  nder. 

t h e  c l e a r  terms of t h e  i n t e r c o n n e c t i o n  agreement and the f a c t s  

of t h i s  case ,  dPi. e n d  users who only order b locking  f e a t u r e s  are 

- nor e l  i.gi.ble for the credi t s  because si.mi.1arl.y situated 

BellSouth End Users a r e  not erit:it.led t o  such c r e d i t s .  ' I  The NCUC 

d e c l i n e d  t o  c o n s t r u e  any p o t e n t i a l l y  ambiguous p rov  I s . i o n s  

against t h e  d r a f t e r  (BellSouth) because d P i  v o l u n t a r i l y  agreed  

t o  more speci.fi.c terms i n  t h e  J C A .  While t h e  NClJC acknowiedged 

problems i n  BellSouth' s ove ra l l  s y s t e m  for r e q u e s t i n g  promotion 

c red i t s ,  i t  sugges ted  ano the r  t y p e  of; proceeding would be a more 

appropriate forum. f o r  resolving them. d P i  E T I O V ~ ~  L o r  

r e c o n s i d e r a t i o n ,  which t h e  NCUC den ied .  

d P i  nex t  filed a coinplaint i n  d i . s t r i . c t  c o u r t  s eek ing  

d e c l a r a t o r y  and i n j u n c t i v e  r e l i e f  from t h e  NCUC'  s o r d e r  denying 

i.t,s c l a i m s .  The court; s tressed t h e  bi.ndi.ng .legal effect cf t he  

p a r t i e s  ICA and concluded t h a t  t.lnere was s u b s t a n t i a !  ev idence  

suppor t ing  t h e  N C U C ' s  i n t e r p r e t a t i o n  ot t he  ICR, given  Ms. 

T i p t o n ' s  tes t imony and the clear t e r n s  or' !:he ICA. 'l'he d i . s t r - ic t  

court granted BellSouth and NCUC' s m o t . i o r i s  f o r  summary judgment , 

and d P i  appealed to our  Court. 

7 
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Then, dPi  motioned t h e  NCUC t o  r e c o n s i d e r  once more i n  

l i g h t  of new evidence about  Ms, Tipton's c r e d i b i l i t y  arid d d t d  

about R e l l S o i i t - h ' s  L I S P  oF waivers i n  F l o r i d a  T h e  NCIJ!? cienierl 

t h e  mot i o n ,  f i n d i n g  that. dPi' s arguments were "mere con j ecEux-e" 

and t h a t  t h e  " r eco rd  i s  i n s u f f i c i e n t  t o  prove by t h e  g r e a c e r  

weight, of t h e  evidence t h a t  BellSouth g r a n t e d  aril, L. l e t  alone a 

s i g n i t i c a n t  amount. o f ,  PCCW proro t ion  waivers to n h e  CusI_mier-9 

I n  question or  t.0 prove t h a l  . ' r ip ton  provi ded evioerire ' I ~ O W  

known tu be f a l s e .  ' I' Next, dPr f i l e d  a motion p u r s u a n t  to F e d .  

R C i v .  P .  6 0 ( b )  beforc rhe district court, and  meanwhile 3ur 

Court: held dl?i ' s  original appeal i n  abeyance. The di strict. 

court denied  that niot ion,  " [ i l n  L igh t  ol: t h e  NCUC's  tlnd-Lr,gs ana 

the requi rements  of Rule 60(b). . . . If d P i  aya i r i  appealed t o  

our Court ,  and w e  consolidated its t'zlo a p p e a l s .  

While we review de novo t he  NCUC's interprecatjan of- t h e  

A c t ,  we do Rot "sit a s  a super  public u t i l i t i e s  coinmissiC)n," and 

. . . I '  GTE South,  I n c . ,  v .  Morrisori, 1 9 9  F . 3 d  ' 733 ,  ' 7 4 5 - 4 6  i4:h ,.I_._.I__.____,_.... ".__"" ___ ~ " -  

C i r .  1 9 9 9 )  ( c i t a t i o n s  o m i t t e d ) .  I n s t e a d ,  we "must  uphold a 

decision Lhac h a s  s u b s t a n t i a l  support i n  t k e  record as  a whole 

even i f  {wc] riiight have d e c i d e d  difkerently as iiri oriolnal 

matter." id. a t  ' 7 5 6  ( c i t a t . i o n  o m i t t e d ) .  
_I 

8 
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T h e r e  i s  substantial support for the NCIJC's  d i s rn issa l  o f  

d P j . ' s  coinplaint: The ICY4 states t:hat: "piromotjons w i l l  be xade 

available o n l y  t o  End TJsers who would have q,ciaI. if ied for the 

promotion had i.t been provided by Bel lscxith d i r e c t l y .  I' 'L'k!e NCUC 

heard unrebutted t es t imony t h a t  Bel lSouth '  s own end users would 

not have beer? e n t i t l e d  to t h e  sorts of promotions for which dPi. 

app3 ied. S p e c i f i c a l l y ,  Ms. T i p t o r i  tes t - i f iecl  t h a t  Be1l .Sout .h  d i d  

not count. ' b locks '  a s  f e a t u r e s ,  since '' Ti? t r e a l l y  cloesn' 1: make 

any sense  for  Bell.South t o  develop a promotion t o  en:ice 

customel-s to b u y  additional s e r v i c e  when t h e  en t icement  on ly  

applies t o  somethiny that's already f r e e  . I r  

While M s .  T i p t o n ' s  tescimoriy werit unreburted be Eo.r:e t.he 

NCUC, d P i  now seeks  t o  i.inderrni.ne Be: .LSoixth's i.nt.erpr.etat.iorl b y  

a t tack i .ng  PIS. T i p t o n ' s  tcs t i .mony a s  I .acking ' \persona>. itricwledge 

oE t h e  s i t u a t , i o n .  W h i l c  M s .  Tipton :;tat.cd that hcr ccs t i !no r?y  

was based in " p a r t "  on w h a t  co l l eagues  had co ld  h e r ,  she also 

said she had reviewed a1.1 twenty- f o u r  months of promoti on c r e d i c  

c la ims  , and "undertaken [he r ]  o w n  eval .uat ion.  M s .  'Tiptor! a l s o  

added t ha t :  she was "very f a m i l i a r  r n r i  t h "  R e l I S o u t h '  s discoc?n.;. 

p o l i c y  "prior Lo learning d P i ' s  f i  l i n g  of any camplairl ts  . I '  She 

remarked, '' [t.] hat's not somethi.ng I had t o  1.earn.  I r  That i s  

suff ic ient : .  Fur t h e  NCUC t o  adm:it Ms. ' I ' . i ? t c i r ~ ' s  cesri.rnony and  for 

us ca c o n s i d e r  it:. now. 

9 
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Next, dP i  marshals  various p i e c e s  of d a t a  t o  try t o  show 

BellSouth engaged i n  a p r a c t i c e  of  o f f e r i n g  promotianal 

r 3 i s c : r ~ i n t . ~  to other customers who p i i r c h a s e i l  b a s i c  spr-vjce a n d  

asked B e l l . S o u t h  C . 0  'block' f e a t u r e s .  T h e  NCUC du1.y consiciered 

M s .  Tipton's t.ese.in!ony tha t .  the daca d i d  not and  could riot 

e x p l a i n  t h e  spec i f  IC; reasoris why BellSouth had g iven  waivers  Lo 

individual customers i.n other regions. The NCIJC a l s o  noced \:?!at 

"dl-'i, by i . t s  OWI: adm-issian,  has done n o t h i n g  :narc Lhan review 

t h e  da t a  arid compile a set  of nurnbevs . . . . [or) ailt.ernpt t o  

f i n d  even one o r d e r  i n  w h i c h  the  LCCW waiver was granted t o  a 

customer t h a t  it c:orit.ends was noc e1,:igibl.e to receive the 

prornoti.or! and [UellSou~h] conrends i..s not  . "  we cannor. c i i scern  

more rneani.Iigfu1 i r i f  e rences  frorn Lhis daca,  l e t  a.lor;e sukistanr, . i ,al  

support for over tu rn ing  the NCUC. 

Finally, dpi. arguer; that it q u a l . i f i e d  for the LCCW Ltndeir 

-,he terms of  the prainction i r . se1 . f .  Whi1.e t h e  NCUC d id  n o t  r e a c 5  

c h i s  issue, khe f a c e  of t he  prorriotior! and T a r i f f  b o l s t e r  the 

NCUC's decis ion .  The LCCW r e f e r s  to customers who purchase " t w c  

( 2 )  c u s t o m  calling (or TouchStar s e r v i c e )  l o c a l  f e a k u r e s ,  and 

Che Tariff e x p l i c i t l y  d e f i n e s  Touchstar s e r v i c e  t o  inc lude  

cweive f e a t u r e s .  Nowhere does t h i s  d e f i n i t i o n  r e f e r  to a n  

I L E C '  s d e c i s i o n  re 'bl .ock'  c e r t a i n  cha rge -pe r -use  f e a t u r e s "  N o r  

a r e  we swayed by Cipi 's  contentions that 'blocks' constitute 

f e a t u r e s ,  even though they  a r e  free, because they  have USOCs. 
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The promotion refers to "purchase /d] " f e a t u r e s  - - not t h e  

cos C 1 e s s Mareover, 

there are thousarias of TJSOCs for B e l l S o u c h '  .s f u n c t i c n a l i t  j.@s, sc 

merely having a USOCI does not alone make sornething a 'feature.' 

"Lie Tariff's passifig r e fe rence  t o  BCR arid BCD as \ \ f e a t u r e s "  i.2 a 

footnote  does n o t  change m a t t e r s ,  s ince  t h a t  same senterice goes 

nn t o  s a y  'bl.ocks, "should not  be i.ncI.uded i n  the deterrniEat iun 

of applicable Muit i . - .Fea ture  Discourit Plan I] discounts  I I . ' I  

deac t i va 1: i on  of char. g e - p e r - 11 s e f e at. 1.1 r e  s . 

1 x 1 .  

Last, t he re  is  the ques t ion  of whether t h e  d i s t r i c t  c : o u r ~  

erred i n  denying t S P i ' s  Rule G O ( b )  motion. In t h a t  motion, a P i  

argued t h a t  i t  was entit.l .ed t o  r e l i e f  froni t h e  e a r l i e r  grarrt o f  

summary judgment Secause new evi.cicnce a.1.l.eged.l y showed that 

Bel .  1.South had awnr.dcd LCCW crcdi t  t u  customers who placed ou.-dcrc 

iden t i ca l .  t o  d P i ' s ; .  The d i s t r i c t  court, denied  t h i s  motion on 

A p r i l  1 6 ,  2009, concluding t h a t  dPi " f a i l e d  t o  meet che 

th re sho ld  requirement of a s s e r t i n q  a meri. torj ous c1.a:im. ' I  Even 

assu!:iiriy d P i  had m e t  t h a t  burden, t h e  c o u r t  found  t , h a t  the new 

evidefice would E O L  I . i k e l y  have led to a d i . f f e : r e n l  outcome on the 

merics .  

T h i s  Court: reviews a d i s t r i c t :  ~ c x w t ~ s  d e n i a l  o f  a 1iu1.e 

6 0  (b) moti.0.n Eoi: abuse  0:' disc i :e t40n .  A i k e r i s  .~ ....... " . .... . v .  ,". . I ~ ~ . L - - ~ I T I ,  ... . ... ... . 6 1 2  

F . 3 d  2 8 5 ,  2 9 0  (4th Cir. 2010). Here, however, we need riot 

1 1  



Case: 07-2066 Document: 83 Date Filed: 02/03/201 I Page: 12 

c m d u c t  t h a t  analysis because d P i  has abandoned i t s  Ru1.e G O ( b )  

c?.ai.m. dl?.i. mer1t:ions the R u l e  6 0  (b) issue o n l y  once il? :i.ts 

Opening b r i e f ,  in i t s  statement- nf facts, see Apge'I'Iarit":i Hr 

21., and does n o t  raise t h e  i s s u e  a t  a l l  i r i  i t s  r e p l y  b r i e f .  At, 

no point ,  does d P i  o f f e r  any argument a s  to why the d. i s t r ic t  

court erred i n  cienyi.ng its Rule  6 Q ( h )  motion. Under Fourth 

C i r c u i t  p recedent ,  c l P j . ' s  f a i . 1u re  t o  a rgue  t h e  i s s u e  amounts t o  a 

wai.ve!r. See Edwards v .  C i t y  of Goldaboro, 1'/8 F.3d 2 3 1 ,  241. 9 . b  

( 4 c h  C i r - .  1 9 9 9 )  ("Failure t.o cornply with the spec i . f i c  d i c t a t e s  

of [Fed. R .  App, I?. 2 8 ( a )  ( 9 )  ( A ) ]  w i t h  r e s p e c t  t o  a p a r t i c u L a r  

claim t r i g g e r s  abaridorirnerit of t h a t  c la im on appeal") . 

--I.- -._I ~ .," "" " - ___. 

IV. 

Accordingly,  we a f f i r m  the d i s t r i c t  cour t  s graizc 01 

summary judgment i n  favor of t h c  NCUC and  Bcl2Saut.h.  

AF F I RMEC 

12 
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UhILTED STATES COURT OF APPEATJS 
E'OR THE FOURTH CIRCUTT 

" " ....... .- 

n c f c n d n n t s  -- Appellees 

I? I.? !, Y i;: I., E: c on: N I X ' T  1'IX 

? I . a i , n t i .  ff - A p p e l l a n t  

v . 
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must be f.i.1,c.d w i t h i n  4 5  d a y s  a . f t e r  e n t r y  o f  jlcdgment, A pe7;..i.isi.c:n 
fox r e h e a r i n g  e n  h a n c  n u s t  b e  r ' i , led within the sane time 1 irn.i.ts 
and In 'the same document a s   he p e t i t i o n  f o r  r e h e a r i n g  and  must 
be c: 1.ear.iy iden'- ,~Liec! ' r i n  the t i t i e .  T h e  0 n i . y  yr;O\;inclS to r  an 
extetisior? of time to  f i l e  a p e t i L i o n  foi:  r e h e a r i n g  arc? t+he death 
or s e r i o u s  i l l n e s s  of c o u n s e l  o r  a f a m i l y  member !OK- o f  a pc?r ty  

circumstance whol 1.y beyond r.he c o n t , r c l  o f  counse.!! o r  a p a r t y  
[i T c C: e e d i ng I.! i t h o u  t c ou n s e I , 

V L  L ' d l l l i i Y  Lll'?Fl!k)~I. i ! l  [ ) L O  St! (.:dSt:S) O L  d l l  k ! X L L d U L L i i l l d L Y  

E a c h  c a s e  number t o  which t h e  p e t i t i o n  a p p l i e s  rriust be l iscei l  cn 
t h e  pe-,.i.ti.on t o  .idcnti.:y t h e  cases  to which the p e t i t i o r !  applies 
a n d  110 a v o i d  c o m p a n i o n  C O S F S  prncecdi  n g  tr, man:l ; l tP r i l i r i  r,c; t h P  
per,der:::y of a peT,lr.ion f o r  r e h c a r i r i g  i n  t h e  l e a d  C R S C .  A t i . re .e ly  
f i l e d  p e t i c i o r i  f o r  r shea r i r iy  or- p e t i r - i o n  roc  rehear i  ng en baric 
s t l a y s  rkie r r~a~c iace  and t o l l s  r h e  r u n r i i n y  of time ::or f i l  i n c j  B 

p e c . i t i o n  tor w r i t  9 f  certiorari. 

i\ p e t i i 5 o n  for r e h e a r i n q  n ~ s r  c o n t a i n  an. i n t L o d u c t i 9 r :  s L t i t i i i q  
thaK" i n  c c u n s e l . ' ~  judgment ,  ofie o r  mcre ~f rhe Loiiowinq 
s r i r . ua t : i ons  er.i.sr;: i 1 )  a rcatsr.k.ct1. i a c t - i ~ a l  91- .!egal inatrer was 
o v e r l a a k e d ;  ( 2 )  a change in che law o c c u r r e d  af'r.er s u b m i  s s i o n  of 
!;he case and was o v e r i o o k e d ;  ( 3 )  the  opiriiori coni  l j  c t s  !d.i.th a 
d e c i s i o n  of t h e  t l ,  S , Supreme Court- I t h i s  Cour  t , O L  anocher.  C o u r  t. 
o f  Appea!..s, and t h e  conf:l.i.cr was n o t  addressed;  or  (4) the c a s e  
i r l v ( . ) I v e s  u ~ i e  ur :rw*,e quest-joris exc;epI..ioria! i t i i p u L  Ld: i i ; t ? ,  A 
p e t i t i o n  f o r  r e h e a r i n g ,  wii:h QL wi chout.  a pet.ir.i .on f o r  rehearing 
en  banc ,  may not; exceed  15 p a g e s .  Copies a r e  nor. required u ~ l e s s  
requested b y  c h e  C o u r . t .  (FRZ!P 3.5 6 40, Lot. R .  ? I O I c ) ) .  
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